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INTRODUCTION

L hae revied ‘7‘?/Ooa5r5 of jury trial
\/crbm‘v‘m rt/ooer orD 00/0(,616:1//\1‘95) é/ ctacg 0@
Imotion hearings on 1/8/2013 and 2/22/2003

and COWC’!L&C’FZJ ltgal f‘{Sf&t}"[J’i to ‘Hx-c gesrf'
of my Otbz'//{'\/, I?aut been unab/ﬁ '/‘o
,l‘cltm‘ff@y oy (ssues that have net been rofsed
v qu, A)off /am[‘ Oyofm'ﬂ Briel Tt|s ‘poSSi'b/e
hoUcV’Cr) LJ!")LI’I VVI)/ [;m:")l‘e %ﬂot\//t%ﬁt OU’)c]
alleSy fo /fv;affm'a/@ +AQ+I hayc VVllﬁ"éSeé
Semething.
TL7s Court has been briefed on the
double d'to,parc/y [ssue ond facts of this
cose, There crt stll some Lacts and law
lflaw'#’rj 4o do (,.}/‘H\ .oloublﬁ J{O/oa/ch 'f%a%' I"QVC
not bean brought o this courts affention.
I am 801'?7 +o touch on Co!(Q‘}‘v@/ 857%/7013 /)

Fhe same evidence test, ond exCeptions o
the two dochrines,

As this courd Is familior, T was Charged
(A/l'Hw r€s t'&en-fﬂb\[ bu( /ar’y and asscult in T €
_ ﬁow*H'u dcﬁr’tf; baStf OV\_ Hx-e €U€V’+5 H‘G\”F A
cccurred ot Mr BacBman's home on

®




December 27,2011, CPT5-7¢. T took 4 plea

 ||bargain to criminal frespass in the Lirst |
_itgf_i@ﬁ ond (vGs Seatenced on March 92012,
cp

PC5,67-73. M. Schurs body was

_||discovered on March 25,2012, SRPC55.

|pre frial MO*‘!'QK’)_,_.Q/W
- |joud collateral estoppe o

| the State ﬁ"dk’?-,ﬂ&@(é,&tl'ﬂj o Conviction of
|| Felony murder based on the same alleged

burglory of Mr Bacbman’s home. 2/22//%@ -
N136=92; CP19-23. Tn a speciol verdict Lo

|6 Jory convicted me of anly the Pelony
Nmurder. CP229,232-234. ° B

|| Seon ofter, T as ch wotd with firstdegret

_ |lmurder by way of Lelony murder or premediduted
Nimurders CPIC-17. The court dented my

v

ming double popardy
77559.@!4 preclude

_OLLATERA] ESTOPPEL .

the Stete From relitigating the iss we of

_ The trial_court should have precluded

- 1.&.&41’8[__@&_.“)/ In o second crimimal prase Cukion

for Lelony murder based on the some

Locts.




\\qu-(, doctrime of collateral es%o/a/ae/ (S
W’/ooit'eci i the FiLih Amwéme/)# 9qaram+\/
aqo NSt double "eor&féy.- " State v l'l@w_g
(132 W, 2d 24¢, 253,937 P 2d (052 (1997)

(c;fv/-f'nj)_A_sﬁﬁ Ve Surns 0mx'3?7#(l.§-_f/_3.é,iéﬁ:'
|996,90 5. ¢+ 1189, 25 [ .Ed, 24 469(1970),

N Colloters) eSto ot 1”15 an awhward

p%rasc} lm{* '+ quMJS or” O ex%«emdy
[m or e 1"_ Ior/h(,f/aa/ (n our od vﬁ/gary S}/J%-em
o Ju§+t'C€- I+ means Sim }y ‘H.a’/‘ (,,/A-CV) an
lli1ssue of ultimote Lact has once been N
| cld-ﬁrm ;‘mfcltﬂ' b}/ a \/a//cl owd C:hQ/ J’uc!gmmﬁ

|| that issue cannet again be |1 ated |
| lot{’wt‘en H;e, Same_;_hf:;g\_g‘/'ﬁej. NS //'C«MJL/.SQ |

\/n. 24 o 253 (Euoﬁ'nj) Ashe , 377 U3 of

593,90 S. Ct. o 11 94.

\\Beﬁwre +the AOT!T(T e of collatera| ;
eStoppel may be applied, the party asserts
the Fﬁdg%’n@ masafﬂo Ve DPHc X’sﬁ_uff |
decided in the prior addwl ication is Hentical |
) c\/er\ the Oh<€ ,‘OfeSfo‘cé ‘n the SfConcl O&ULI'(MJ‘

{IQ) the prior edjud (Cation must have ended in
o Final JMC@WVI‘{‘ on the M-ﬁ/’/'#s)‘@)‘f’lue ,oarvl)w

€)




1l 0gainst pihom the plea jsasserted was o party

Nlorin privity with the porty b the pricd

) 7 , ~ 7 f
odjud ication; ound (.‘f).?g,p//taﬁ an of the
dottrine does not work an injustice.” [hompson

Vi State , Depertment of Licensing, |38 \Wh. 2d

783, 796, 982 B2J ¢01U999)(cting) Nielson v
Spanarsay (en. Med, (linic. Inc., 135 Wi 2d

255,263-¢3, 95¢ P2 312/1995) (see also)

A Willcams, 132 \/n.2d #2584,

_The Stafx hod all neciss ory evidence +o

f:?lirgmL t H\t | :55u«eoﬁ £1/57L é(tqreeT ba(q/ ary

prior to Fhe crimnal trespass phec an March

1119, 2012,

V"’G{‘/(Of’)_,__{iﬂ_.

D@rm% argucmﬁnﬁajamﬁdf@mi onts
limime to exclude evidence o

_ |fisst degree bu@j@ﬁf

| the prosecutor for

the Stote sad T,

e State Knew that this

 |defendent had pushed his voy thoughthe

Marcus . Schur out the back and T hat SoMe -~

e number of FE° ,_Kg__.__,f%zg( #ed. hg,_grr"@_ Shots ”,
£ired, "22/13KP30, There was alsc evidence

RP4%: SRP274,3C4, Allof




et

|l been met; but ruled in faver of
lon the ‘QOUI’%L\“I'VU'(AS'ILI’C{{”€l€m€n f. The +ric|
- lcourts ruling was 3rawléecl “with rcS/oed-
lfo H&S#@mﬂvﬂ here thet, .. the Charge_m

‘Hfu'ﬁ Was 'Kno(,m ‘f"o H/pe, Sf'mt’t f/’bf ’f'o MQfCI’\ CIHI.
The Sv‘cd’ﬁ/ at that f—;'rn{} could havt, but
ckose Vza‘iL o ):"th‘,a',/ft \C_u_/[y 'Hz-e 155(/{{ O'p

|| Eerst degree /au@( lar e TInstead ) The dfate

Ob‘l'w'hta Q CoﬂV:’CJr_t'Om U«C oy )eSS Strious
offense,

ﬂx—c IS SUe ov’3 bur _/ary WaS ra’sed aml
resolved with a final udgment on Phe merik
in the \,ﬂ\.q—man C_owziy Su‘per’/'or Court _
(when I wos Conuvicted end Sentenced on
March 9,2012. CP C,Sj e /3, 75~76; Thenthe
SamL (55U€ of Eurzﬁfoury) based on ‘H\ﬁ Soam<_
merits, was roised in a subsequent felony

\murder prosecution, by the sare prosecuting
| .,a#om&y)' i the same court. CPG 16717 This
\meets afl Lowr elements of W&A/lgy%omfs

CONO;IL‘C/a/ €57L0/:>/ose/ c{ocﬁmﬁ.

| The trial court dg/ﬂeﬁd fhat +he Lirst

three elements of collatenl es%f | had
the Sfate

now (/jou {rl no‘i— 1'104/& been S(AQS{L:' €n ?L/y \Oo/_gsrea,é/{

©




||t the Time of Hie plea agreement Fo the
. lprevious charges. ., T dont feel that Hhe
 _|lmurder charge here resulting from the
 |lburglary * M;S Z

been sufliciently

et would have

(

bt /?O/ le 9 ed

_ I _have not been able fu Lind %XCC&Sﬁ L,

so T (il address +he Suflic/ently Loreseeable”

 |stondard under EXCEPTTONS Yo the best
N oFmy Anowledge, S

 Thompson v. State, 139 Wn. 24 793, 952

injuskice” for collateral estoppel pLpeses. (1.

*y;/o‘e of pro Cﬁ_,ﬁé_‘f.’i?waw bar !’t/ﬁ/‘@qfff@h of the

rmal’ odminstrative

exomple, ollowing an ir

reseecble, ' 22013RP35-39

~ llon ths "sufficiently boresetable” standard
ond Uhat ollect [+ may have on the colotea|

|| tstoppel dactrine. Correctly or incorrectly,it
5 what the frial court grounded /s rulingon,

_IP.Ad €O, ‘oddresses what does constituteon

detesls The Thompsen court explains that &

may be unfair fo allow o deciSion made thone

(Ssue in o derint i;ﬁﬁ of ﬁ[é{éf.i@l_,'fﬂ@gfé(

hearing 1o haye preclus/ve ellect ong laterr
' ‘“./ [/} , ‘.,

[;r/mmox/ vproSe(,WHom H Qf“féﬁ_igfﬁf’/’ﬂlma*}'/cﬂ awﬁ o

[nnecence by o powrgle boord to_precludea




Subsatuw‘f’ criminal trial on some fa&'s)
btcause the Hao Joroaecl/’@s ‘ﬂavc clz’xwef-en'/'
JQUJ//"OS*CS, n\f CO(AK?L also fia/KS abou{- }’)ow o
OAM/'M:"S ‘}'ra'l('[‘\/ﬁ J{C:’S’/’Om may hau.¢ Co /:)/’fduﬂ?/{
effect on o cvil octron. The court even looked
ot dc'\ﬁpf/"e/lceé " burc(en of /oroovﬁ fo Jt+€m/nc
AC on [nf'usfft‘_c (,JOU/CI ocur. 2 30N, |, J
\Wh. ot 475-‘761 |

\\In 5ummwy the :')'U'lxsh'ce dororl 9 of Hn’;
colloteral esto pel doctrine calls Loom an
e Xxomination o«f 0om'mam'{>/ rocedural }’fju_lal’/‘ﬁz.
This is not+4o rute out substontive ana/ys/‘s
em’v“re /\/) GS wh.em) Lor /'nS]Lam (€, ﬂfft S G
/n—('tl"vel/):'mg C/wam(ﬂe n The foxwv or 1"}\{/@/ L
OLF// f'c;ab/e ot -Hl.e, 7"/7")_6 Qﬁ the d/rs—# Bf‘an'mg”(&@j A
not well-explained and ru%u,recl Sub seijwemL
‘eXfGSlL/'/bl’), 4 ﬂoqgsomi /3 Vn.zé a:f- ?7
" There is noﬂn’n& 'n the in Jus%ra /argaag{fq |
_SQ%eS + that an in d‘us—/\'l’c{ Ma}/ oCcCur when a
,oros_fcu+;'m3 aﬁ?)fﬁ-ey Vexcused Lhis] ;i'r_’jcr*c%z'om
hin _/’,fSOAIVMj. Mr. Lazcano’s “chS{.// 220/13RP32,
_(fafenfhﬂﬁes b Y Frank LqZCMo). In QOC“'“AHI.{W 54_‘5”4&
hod every inceative to ("TL!'C)C«}‘C ‘iﬁM“y the (Ssu¢
+ va in The Criminal proct<ding, ” Thompson of

1 297.

&




Further; the prosecutor Suggests it wauld

e extremely unfair to held the State of

\Washingtan accountable Lfor his mistakes,
NEPAYISRP3R, On the contrary “Tn the =

Lsuwperior] couwrt oction, the prosecutor

aftorney. " Thompson (3§ Wi 2d ot 793~

was the State of \ashingtan in th ¢ person
of o [\Whidmen] County [] prosecuting

T eeatleses by Pk Lagore el T
perfectly Lair to hald +he State accountabl

| fer mustakes made by (ts represeptatives,

|l The State should have been precladed
[ Erom relitigating the (ssue of tae alleged

j 7
agr/' obtoining a conviction Q\CQQ"'L/M./ o

trespass, under the dectrine of colletal

burglary o Mr BacBmen's home in o S€cond
prosecution of List degree Lelony purde~

eStoppe lor IsSue %orec/q&z’gﬂL

ISAME EVIDENCE

) 7/ ¥
Aegre{ burg /ary are_fhe Saome 0 ense.

L. First Afgi’te criminal *ffSV)v@SS and €irst
c\eqre-e f—elony Vﬂuré_em when preé((,o&fé on '!CI'/’J”[L




[ the jury as folloys: |

Crime 010 WB U?%@f}/ f”'H\ﬁ Ff//J ’/' | D €L, as
|

reasonable daubt. [ Eisment No. 1] That 0

° Under the same evidence test, tio

S+a+u4’or}/ offenses ore the same ﬁoﬁr_c[oabl{

jeopardy purpeses it the offences ort idutig
L (n ’ALJ Omd‘,_/ﬂ"pacﬁ TL Ca(h;jnciuckfé an ¢lement

not included lh..,thf,_Ofﬂf; ond €och regulres

praot oL Lock the cther does nat) Fhen fhe

otenses are not constitution ally The sam<

under this test,” Stede v Hughes, 166 \/.2d

75,682,212 P.3d 558, 561(2009). (¢ ing)

&a‘/’{ Ve IJQCKMW’?} @ Wzg 73@1 77’7,732 _____
. \R3d3eroce) -
N The triol cour 7le _‘\l’l my Case, instracted

Lpstruction No, (00 T6

llconviet Hhe detendant of Felony Murder
n H\CFJ'/j'?L D'eqkﬁif. based _(Ajf’q") Tht gor‘eil‘cq/‘t S

Alget Lorth in Altelnative B, Fe lqn.Q{(ﬂUVifq n
Lostruction No. 9) each o the Followig
__elements of The crime of Burglary inthe
|First Degree pmust be proved” beyond

or about the 27" day of Decembe— 20],

the defepndant entered or remamed

unlow fully in o budding " 7RP §60-51.

[‘par{n+k€5€5 o»clé e.,—l__, by Frc;ml( [,aac(g_ﬂ_qm)_“




|l Wde RCW9A.52.070. Apersonis

qu/lty of Criminal Trespags (o the Furst-

:quqmew £ he or she Know/(jq/y“ enttrs or romains

- an[Wwau[_;/.y._,.iﬂ_@_ bu/ldipg.”

S0, oF course el é/my murder has €lements

| f‘k&{‘cr_/_m_fn al trespass dots hot, but There

. A
is no Lact or element- ol criminal trespass

| ﬂ\ml' !/'5 not also o fact or element ol \Qc!any e
N rudery when predicated on buglaryyasin

my case.

|| Hhatprook of attempted murder comm, Hed

g s the Yaleate cout conchdgs

VT

- |l.by assaul + il alueys establish an assault’”

” I Lnve Persona] Restraimt of Oranqei’/sfl o

= with_epproval ) Stete v, Valentine, [0%

w2 795,820,100 P. 34 27T 00) (uoting

Wh App.27,29,29 P.3d 92 (2001) Pl ol

| . ﬁf/om;/’ murder LJ,‘}_@ preditated on ch’tf&f: e

- ,dégf’.;@ bu@/ar’}/ Wil ol “ays establsh

N Criminal tresposs.

The Stutt vileted double jeopardy e~

The sume evidence +rst when I wos Huice
convicted Lor the Same offense. The lathr-
| Conviction should be vacated,




|| The collateal estoppel doctrine and

ExcepTIONS T

B |same evidence Fest are similow, Callatera| -
| ﬁﬁgpp_ﬁf,;_ﬁxr’sﬁ to ipl"@l/ﬂ/’)#j_g ({Oub/&e \}.‘QO,;OQ'/C‘,V
_ violation. The same evideince test exists

7('0 clf‘t"er’W)/I’!{ l'p Aaué/‘& Vjeoﬁc«.fd}/ 1’1&5 lyeeh

Alviolated. The exceptions are similar as

,_.€>_(c;€ﬂn'am_’f which the _Frcsecwf'/omm _
Pvery cleardy” fo)/'ﬂi_ o my Case. ZJZJGRETY

e,

ﬁofe See au_‘é// Standard jn hich VLI\‘C

First there is This “sufficient Ji |

C_("Ou /

|[Rlez exception, as quoted Lrom the fotnote
i Brown_ reedst Y on exception may exist T
||where the Stute is unable 15 procerd on the
|Imore Serious charge at the cutset becouse the

Caurt 9(?%4{?{ (s collatera] esto _ﬁm/____/fé&L.'&
[ARP34, Then Fheve 15 the ‘Brc  ~

9estel

LA

| As ths Court has been briefed, the

Nadd Fional Loacts ._,Yl‘ﬁC_es_S_Qtfgy b sustoin that

Charge have not occurred or have nat been
disCovered despite The exercise of due

diligence” Brown vi Qhio, 432 Y. S, 16! [72

Moz 978 QAL B3 T AL AL [570977)




(citing) Diag v. Unted Stafes, 23 S 942,
Ed. 500

S. 14
. 50

(19/2).

"/“/5’-%’1@ 43 250,74/1 Le L.

Mr: Schur havmg been Ehasced out +he bad{

mc HMr: BQCKMMS house omd varous mef*J:S

0@ S/:H“S mCL/'fJ 7"//»€/t was ® omc//cleaﬂ B

+1’\Q‘7L NMarcus Scf)ur /fm,d be{m K//-ecj “There

Were no_Signs of a S?L/uQO)/ﬁ no blocd) po shell

CaS: nas Vzo body QVIJ + vﬁtﬂf/?-enﬁ& l/'ef’\/ OWK/(/V I

229713R P 30-31,

On ,‘Hv{/OH\«er' Aancl S/’d%‘fS €\/lcifh(€ S)IGL/S

| het it i’ viery durk " and Fhere ves olorge

ores o Sfardf) I}; (LS Qt/So )’a/ﬂmql 2Ye, O\”v S

ch( ar quni o@ O 5”/'/’ 329'& {,JO_U hth bem S
aShed owa/ SRP325’ 337, 395-77. 77%/{ was

Ot/SQ ﬁwcl«fnge‘ Q'ﬁ& /40»/13 c;o;m an’{“ g }17('/’)07['
erect She /Caszmgs 2/2 /I3RPH5; 3/@)?

2. Not Hhat paice diligently looked @m;‘f//

Caslnqs before o Eaciy os discgvered. SRP35%

4RO 376, 700.

Onf, WIJ'M;§S 4’0/& F /C_ﬁ m a e H’e/t '~

SvLa-I’emenf’ l?L Was &ﬁ-ew )’Vl/ﬂMTL’S -C/om S}Lafg -

Lired unt / he Soly _someone )015/4 up o ob ject

[ (VA S



thot he Suspected s o gun, Gnd put it jn the

White /:ij Car, SRP 319, 317-/5. .:4no‘f'/z{f

whike” ond soid she “Fhought some ane got b,

and they were loading the person” in the car;

3RP332-33,335-3¢- Both witnesses spoke 1t

police on Pecember 27,2011, SKRP317,339,

_Dovid Crumer, alrer ﬁa_l_lamgg__.e.@_f_f‘ze bocK _

CLOU}’ ond h%a/ﬂ/mg SAO‘ILS ﬁ/;/‘cc_‘]m)u_w JQQC('?(‘/MQ ?LO run

back in the hoase, call his mother, ran back

sut the front and down the h'll +o hide by the

Coundatian” and abserve the shite Lour door

Cor (/“14’/ | ! 4' /‘Cﬁc 3 QP 264" 273 O_A clc!' %' oha! [ V)

YO \When you tolked 4o the police that night;

\Mr Cromer was speciically askiad by the Stater

did you tell Fham that you theught Marcus

- _—

lhod ‘betn shot, and was KlledQ A Yes”.

Nlwhibe Eord Escort hod been burmed prior 4o

 The State olso had evidence thet the e
the_plea borgain on March 9,2012. TRPS)2,

—I3RP231.
N A

5o, Police cearched Cor the liMtle wh'ke Car

n Pine C:%a r "‘}’k wse ond m}—??@//j corlons

house a1 December 17, 200, Shortly afber

| t(m/tﬁ':gonl'ffj}? in Fthe town of HMalden, On Decembe

/3)

</




ZS’ 20// a1L @Lf 34 wa/S_ n_o f’ewrolfcf mﬁa Vt('u

T fld po (e I drove 7Ll‘t‘{ Escort car +o Mr,

4 Bac%mm’s on Ha«& 27”‘ : 0/50 '1LOZJJP0/’C‘C H)t

CSCamL WS f’tgrS'lLf/’eé 1Lo c Z./MC/SYV O\IIJ

H\GTL 74* L}acl )oe-em /ﬁ"va m" Tc(ymcm’s n (Jlfh‘fx —
SRP 36/, 36667 —

A-" 30 AM on Dec«emb—cr 2? ‘H\f/’t’, was

o 9-1-1 Co/ about o Lre near /SUKM#roaJ

in +L1€ nint m /~€ /Ja//s' Greg 0@ MO'/?L&/-CS'?L

Spa/{am@ Coum‘y Fire aneﬁ Ron Wpod rrsyom!eé

o Hwa CM ond Lound ui\of L,e cicgcmbeé oS

K-C\/IVI Rec}\ﬁy a/So }’C’S/ganc[{d ‘f'o H,{ C/t wL

. SOM\ and ook /pAo#dS of What he descobed

 los on “early model htte sedan thet hod been

burn{é /" Hmm had the cor fowed *o Hhe

po/,(,e €V:é-€nc€ /o‘lL HRPLf?g 500 50/ 507 56‘7
5RP 5L// 76. The Escort tuas f”tCover’cd Ey -

po /zce }oefw/e T 'f’umeé mySe /Q I'n amé WasS

‘*O‘,r/r{Sf‘fd Lor -H,t m/ﬁa/ bu@/&/’/ n DCCCMbe/’

1l Ogmanovich OCH{ \n/as/r 7Lon State

128,201, 3RP372.

On Imuar 3 50/2 7700 < ﬁra \7/ N
P Q‘(‘ro/ N

dent/Lred £, L//qc/f«e 50[1’)-64

Ford Escort by its | XC VT \/1. ot TBTTOumé

ao



| who had impounded Hhe vehicle, 1RPSEI, 5175/,

Jloee ako ElLindsey of TRP 491=42, potc Echio

17, vehicle regiStration),

_The Diaz exception dots notopply +o Hhs

lcose becouse Fhe State did pet delideatly

s . ; J 14
sShit Aval l.gﬁﬁe information be pOfC

resolving IS nitial charg ajA[ equired by
| Brown, ™M22 US. 161,197, Al

|
S0 0 Charge

|[oF furst degree felony yurd e f/fﬁvc;l icoted onfist
| degree burglary wos Suffic/ently Foresecable’

of the time of the crim val frespass conviction,

The Stafe had evidence, prior to the

 ||Eirst conviction on March 9, 2002, ot a buglory,
0\5/"00‘/7'1 ) @ 3@_”_“_”4__@__,f_ff5&"l bf/rngl@z_ o
- linto Vﬁi/C/f that hours | ?”L,‘ff oS discaered
 |lbwned, Also o witness at the Scene fold police
(lhe thought his brother had been laslled.

The fact +het the prasecutor “excused

| [Lhis? discretion “in the £irst crimingl ﬁ(a'iewﬁm,,_

bosed on his ptrsonal hnowledge Tha + M Schur
(was o Msef%amloh tomne addict Q/LZ_MS_&P o

51-32), i no exception fo double jeopudy, -
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fvl;/ first convickion of Criminal Trespess in the

st degree o3 an essental element to prove

Felony Murder in the first degret freé_;'m#fa on

Busg/ cihy_im_ the L5t degree, Double jtopardy has
been violoted ond the second ofRense should

be dsmissed according fo Brown, #32U.S. at [6]-T,
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(Uething_herein should be construed inany

woy Gs an oddmisSion of gullt onmypart)
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T, Frank Lozcans, declore wnder Hhe ponalty
ot perjury under the lows of tee Sfote of

__|IWoshigton that the abave is true and correct
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